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issue, as it is in the case of a failure to produce such a witness. 
I think the omission to interrogate a friendly witness in respect 
to facts presumably within his knowledge, is more significant 
than the failure to call such a person as a witness, and that the 
presumption that the testimony would not have been favorable 
to the party's case is stronger than the one which arises from the 
failure to produce such a person as a witness." To like effect 
are Kane v. Rochester Ry. Co., 74 App Div. 575, and People v. 
Hovey, 92 N. Y. 554. The upholders of this strict construction, 
adopted by the Appellate Division, base their opinion also on the 
ground of fraud and the great dangers arising from the abuse of 
the privilege where a more liberal view is taken. 

CONTRADICTORY STATEMENTS STATEMENTS CONSISTENT WITH 

TESTIMONY. 

In Burks v. State, 93 S. W., 983, decided by the Supreme 
Court of Arkansas, in March, 1906, it was held that where a wit- 
ness has denied having made statements contradictory of his tes- 
timony, and evidence of contradictory statements is admitted, 
former statements of his consistent with his testimony are not 
admissible to support him, in the absence of proof of change in 
the circumstances or relations which might have prompted a 
recent fabrication or design to misrepresent the facts. 

In Robb v. Hackley, 33 Wend. 52, it was strongly asserted by 
Bronson, J., "But as a general, almost universal rule, evidence 
of what the witness has said out of court, cannot be received to 
fortify his testimony. It violates the first principle in the law 
of evidence to allow a party to be affected either in person, or 
property, by the declaration of a witness made without oath. 
It is no answer to say that such evidence will not give credit 
and, therefore, can do no harm. Evidence should never be given 
the jury which they are not at liberty to believe. " 

Formerly in England, previous consonant statements by a 
witness were considered admissible in evidence to support his 
testimony, given by him at the trial, the same as previous incon- 
sistent statements to impeach him. McCord v. State, 83 Ga. 521. 

This broad rule, however, was found to be radically unsound 
and from the time of the case King v. Parker, 3 Douglass 242, 
has generally been considered as exploded. 

A remnant of the rule may be expressed as we find it in 1 
Thomp. Tr Sec. 574, where the witness is charged with testify- 
ing under influence of some motive prompting him to make a 
false statement, it may be shown that he made similar state- 
ments at a time when the imputed motive had no existence. 
This view is entertained by Greenleaf, but he otherwise follows 
the great weight of authority which hold that such statements 
are not admissible in evidence to fortify the testimony of the 
witness. 

The most that could be claimed for such testimony in this 
view, would be, that it rendered the last statement more prob- 
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able and worthy of credit, because, although the witness had 
made a contradictory statement he had made another statement 
similar to those to which he had testified before a jury. Com. v. 
Jenkins, 10 Gray 485. 

A man untruthful out of court is likely to be untruthful in 
court. Since the self contradiction is conceded, it remains a 
damaging fact, and it is in no sense explained away by the con- 
sistent statement. It is just as discrediting if once uttered, even 
though the other story has been consistently told a score of 
times Kipp v. Silvermm, 25 Mont. 295. 

Although the above side of the question as to the inadmissi- 
bility of such statements is supported by an overwhelming 
weight of authority, yet the courts which hold to the doctrine 
based on the admissibility of such consistent statement are not 
entirely void of reason. The admissibility of such evidence rests 
on the obvious principle, that as conflicting statements impair, 
so uniform and consistent statements sustain and strengthen his 
credit before a jury. This reasoning, however, is not true to 
generally accepted principles. All will concede that an untruth 
leaves its mark on the character of the publisher and no amount 
of good done by the person can clear the character of that 
blemish. In as much as this applies to every day affairs of life, 
why depart from the principle simply because it is being acted 
upon in legal proceedings ? In some jurisdictions such a state- 
ment is admitted for the purpose of sustaining the credibility 
of the witness, but not for the purpose of confirming his state- 
ment as to the facts sworn to by him at the trial. State v. 
Parish, 79 N C. 610. 

Even in those jurisdictions where consistent statements are 
allowed, the courts are unwilling to announce the doctrine un- 
qualifiedly, but hedge the principle about with innumerable re- 
finements. 

NOVATION DISTINGUISHED FROM ACCORD WITHOUT SATISFACTION. 

The tendency of the courts is to favor compromise agree- 
ments, and to support their terms wherever possible. The ques- 
tion, however, whether the compromise agreement will be con- 
sidered as a novation, or as an accord without satisfaction is 
often times of great difficulty to determine. If a novation, the 
new contract completely extinquishes the old and forms the basis 
of further settlement. If it is an accord without satisfaction, the 
old contract survives and its terms may be enforced 

In Bandman v. Finn, decided June 21, 1906, in New York 
Court of Appeals on an appeal from the Appellate Division (89 
N. Y. App. 504), Cullen, Ch. J reviews this question. Here there 
was an unmatured and contingent obligation, for which the 
plaintiff had no cause of action. The parties had agreed for a 
settlement by the payment of a smaller amount than that con- 
templated upon the happening of the contingency. Such an 
agreement, it was held, constituted a novation and the plaintiff 



